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With increased transparency in healthcare, a hospital 

now faces a greater risk that a complaint will suddenly put 

it on a track to be terminated from the Medicare program. 

Th e Centers for Medicare and Medicaid Services (CMS) may 

receive a complaint from almost anywhere—a patient, a 

hospital employee, the state, the media, an accrediting agency, 

a competitor, or a plaintiff ’s lawyer—and send surveyors 

knocking at the hospital’s door. Th e hospital itself may be 

required to self-report in some instances, or it may be unlucky 

enough to receive a random validation survey even without a 

complaint being fi led.

No matter the complaint’s source, it can prompt a survey 

by Medicare to determine whether the hospital is in compli-

ance with the Medicare Conditions of Participation.1 Th e 

potential consequences of a fi nding of noncompliance include 

termination of the hospital from participation in the Medicare 

and Medicaid programs. Th at termination may in turn jeopar-

dize managed care contracts, bonds, or fi nancing agreements. 

In short, termination from Medicare can be a death blow to 

a hospital. Even if termination ultimately is avoided, negative 

publicity during the termination proceedings can seriously 

damage a hospital’s reputation and business.

Medicare surveys are normally carried out by the desig-

nated state agency (SA), typically the state licensing agency. 

For Medicare survey purposes, the SAs work under the 

general direction of the CMS Regional Offi  ces (ROs), which 

are responsible for oversight of the survey process. Because 

the state surveyors wear two hats, one federal and one state, 

they may fi nd violations of federal requirements during state 

monitoring activities and vice versa. 

When a complaint raises a “substantial allegation of 

noncompliance” with a Condition of Participation, the SA will 

conduct a survey, focusing on the allegations in the complaint. 

At the completion of the complaint survey, if a hospital is out 

of compliance with even one Condition of Participation, the 

RO will place the hospital on a track for termination from 

Medicare.2 If “immediate jeopardy” to patient safety is found, 

the entire termination process may be completed in as few as 23 

days. Immediate jeopardy is defi ned in the federal regulations 

as “a situation in which the provider’s noncompliance with one 

or more requirements of participation has caused, or is likely to 

cause, serious injury, harm, impairment, or death to a [patient].”3

Th is article will focus on termination of accredited 

hospitals from Medicare for violations of the general hospital 

Conditions of Participation.4 Because of the high stakes 

involved, and the sometimes compressed time schedules, 

counsel for hospitals should understand the Medicare survey 

and termination process in advance, and know the strategies 

that work, in order to guide their clients through what can be a 

very diffi  cult time. 

The Medicare Conditions of Participation
To participate in the Medicare program, a hospital must 

meet the hospital Conditions of Participation. Conditions 

are composed of “standards,” which in turn have multiple 

“elements.” For example, the “Patient’s Rights” Condition

states that: “A hospital must protect and promote each 

patient’s rights.”5 Th e Patient’s Rights Condition comprises 

the following standards:

 

❯❯ Privacy and Safety 

❯❯ Exercise of Rights 

❯❯ Notice of Rights

❯❯ Confi dentiality of Patient Records

❯❯ Restraint or Seclusion

❯❯ Restraint or Seclusion: Staff  Training Requirements

❯❯ Death Reporting Requirements

Th e Privacy and Safety standard contains the following three 

elements:

(1) Th e patient has the right to personal privacy;

 (2) Th e patient has the right to receive care in a safe setting;      

(2) and

 (3) Th e patient has the right to be free from all forms of 

(3) abuse or harassment.6

Whether there is compliance with a particular Condition 

of Participation depends upon the manner and degree to which 

the hospital satisfi es the standards within each Condition.7 

According to CMS guidance, this is based on the “nature (how 

severe, how dangerous, how critical, etc.) and extent (how 

prevalent, how many, how pervasive, how oft en, etc.) of the 

lack of compliance.”8 

Because these criteria are highly subjective, survey results 

are prone to variability depending on the survey team and the 

CMS region. As federal regulations acknowledge, surveyors 

use their “judgment, in concert with Federal forms and proce-

dures, to determine compliance.”9 With that judgment comes 

the potential for diff erent treatment. 

CMS has attempted to make the process more objective by 

developing survey methods, procedures, and federal forms for 

state surveyors.10 Th ese are principally set forth in the State 

Operations Manual, CMS Publication No. 100-07, a CMS 

policy document that contains sections on topics such as the 

complaint survey process, termination actions, the hospital 

Conditions of Participation, and immediate jeopardy.11 
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The Complaint Survey—Accreditation Readiness Is 
Not Enough
Th e Medicare program does not itself ordinarily conduct the 

routine, periodic surveys on which participation in the program 

is based. Instead, a facility is “deemed”12 to meet the hospital 

Conditions of Participation for Medicare if it is accredited by Th e 

Joint Commission, or by the American Osteopathic Information 

Association (AOIA).13 Hospitals typically devote much energy to 

preparing for accreditation surveys. But sometimes they give less 

attention to the real potential for a Medicare survey. Th is can be a 

serious oversight, because a Medicare survey uses diff erent evalu-

ation criteria (the Conditions of Participation) than are used by 

Th e Joint Commission or the AOIA. 

If information received about a hospital raises a substantial 

allegation of noncompliance with a Condition of Participation, 

the RO usually directs the SA to conduct a complaint survey at 

the hospital, focusing primarily on the areas related to the alle-

gations (although the RO can conduct an investigation itself).14 

At the close of the complaint survey, the state surveyors submit 

their fi ndings and recommendations to the RO, and the RO 

makes the fi nal decision regarding the nature and seriousness 

of any violations.

Medicare surveys are unannounced. Typically, two to 

four surveyors will show up at the door and remain on-site 

for a period ranging from a single day to a week. Appropriate 

hospital personnel should be instructed to immediately inform 

the administrator-in-charge of the arrival of any surveyors 

on-site. Without delay, the hospital should assemble its survey 

response team. Th e surveyors will conduct an entrance confer-

ence to explain the process, describe the purpose and scope of 

the survey, introduce the survey team members, and propose a 

date and time for an exit conference. Th e surveyors will ask for 

general background information on the hospital and its patients, 

medical staff , and employees.15 Depending upon the nature 

of the survey, the surveyors most oft en will review medical 

records. Th e surveyors also may ask to see relevant portions of 

personnel fi les, credentials fi les, maintenance records, staffi  ng 

documents, policies, procedures, and contracts.

Failure to provide surveyors with access to the documenta-

tion they need can itself be grounds for termination.16 Oft en 

the surveyors will request photocopies of records they have 

reviewed. Th e hospital should make an additional copy of 

those records, so that it will know during subsequent proceed-

ings exactly what is in the surveyors’ possession. It should 

also secure and safeguard the original records.17 In addition 

to reviewing records, the surveyors may observe patient care, 

treatment areas, and physical plant. Th ey also may interview 

patients, staff , family members, or other individuals, either in 

person or by telephone. 

During the survey, one or more members of the hospital 

team should accompany the surveyors, and should ask to 

sit in on any interviews with employees, patients, or physi-

cians. Th ey should inquire frequently regarding any alleged 

violations found, and particularly whether the surveyors 

have identifi ed any possible bases for a fi nding of immediate 

jeopardy. If a potential for immediate jeopardy is identifi ed, 

the hospital should take immediate steps to remove or correct 

those circumstances. It should document the measures taken, 

explain the corrective action to the surveyors, and provide 

them with documentary proof at the earliest possible time. 

Th e surveyors ordinarily will conduct an exit conference, 

which the hospital has a right to record. Th e hospital’s survey 

team should attend and, depending on the anticipated severity 

of the fi ndings, the hospital should consider involving legal 

counsel. Th e hospital should use the conference to obtain a 

clear understanding of alleged defi ciencies, including any fi nd-

ings of immediate jeopardy. It should inquire about the “level” 

of any defi ciencies (e.g., “Condition” level or “standard” level). 

If the hospital believes that the proposed fi ndings are based 

on erroneous information, it should provide the surveyors 

with the correct information. Before the surveyors leave, the 

hospital should ask what the next steps will be, and the timing 

of those actions.

The Statement of Defi ciencies (CMS Form 2567)
Aft er the survey, the RO will send the hospital a Statement of 

Defi ciencies (CMS Form 2567), which provides specifi c factual 

fi ndings and lists the Conditions of Participation alleged 

to have been violated. It also will state whether “immediate 

jeopardy” has been found. Th e SA also may send a separate 

form, detailing alleged violations of state requirements. A 

cover letter usually issues along with the 2567. Both docu-

ments must be carefully reviewed. Th e cover letter will provide 

a fairly short time frame for the hospital to respond. It will 

typically include additional information, such as the date the 

hospital will be terminated from Medicare if the hospital is not 

found to be in compliance prior to that date, and information 

regarding public notice of the termination.

Rather than simply waiting for the 2567 to arrive, the 

hospital should begin or continue to implement corrective 

action based upon the fi ndings stated orally at the exit confer-

ence. Th e hospital also should give serious consideration to 

contacting the RO by telephone, in writing, or both. Th is can 

be particularly important if the hospital believes that a State-

ment of Defi ciencies will issue based on erroneous fi ndings. 

Th ese may include factual mistakes or misunderstandings, 

medical judgments made by surveyors who are not qualifi ed, 

or incorrect interpretation of CMS regulations or policies. 

Communicating with the RO can sometimes prevent a State-

ment of Defi ciencies from issuing altogether, or may result in 

a less onerous document. Eff ective communications also can 

establish credibility and help to create an ongoing working 

relationship. On the downside, providing the RO with addi-

tional information may allow the RO to construct a Statement 

of Defi ciencies that is harder for the hospital to challenge. On 

balance, however, communication is usually a good idea.

When the 2567 is received, there are three main (and sepa-

rate) avenues down which further proceedings may go. First, 
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if only standard-level defi ciencies are found, the RO should 

not proceed to termination, and the hospital should be able to 

continue to participate in Medicare if it submits an acceptable 

plan of correction for achieving compliance within a reason-

able time. Standard-level defi ciencies typically are violations 

that do not jeopardize the health and safety of patients and 

do not substantially limit the hospital’s capacity to render 

adequate care.18 

Second, if the RO cites even one Condition-level violation, 

an accredited hospital will lose its “deemed” status under Joint 

Commission or AOIA accreditation, and survey jurisdiction will 

shift  to the state agency. Th e hospital will be placed on a 90-day 

termination track unless, as discussed below, there is immediate 

jeopardy, in which case the termination track will be shorter.19 

Th e state agency will then conduct a full Medicare survey, 

looking at all of the hospital Conditions of Participation.20

Th ird, where noncompliance poses immediate jeopardy, 

the RO will put the hospital on a 23-day track and, as provided 

in the State Operations Manual, the state agency will usually 

conduct a resurvey aft er the hospital submits an acceptable 

plan of correction.21

Immediate Jeopardy—a Crisis Situation
CMS considers immediate jeopardy a crisis situation in which 

the health and safety of one or more individuals are at risk 

because of provider noncompliance.22 Signifi cantly, actual 

harm is not required—potential harm to even a single patient 

can be enough.

When state surveyors identify a potential case of imme-

diate jeopardy, they are supposed to consider, among other 

factors, whether actual or potential harm was caused by the 

hospital’s noncompliance, the likelihood of repetition, and the 

culpability of the hospital:

❯❯  Did the hospital thoroughly investigate the circumstances?

❯❯ Did the hospital implement corrective measures?

❯❯  Has the hospital re-evaluated the measures to ensure the 

situation was corrected?23

CMS guidance documents on immediate jeopardy provide 

several case studies.24 In one case, immediate jeopardy was 

found to exist and Medicare termination initiated when an 

elderly patient with a history of dementia and refusing to eat 

was admitted as a hospital inpatient with orders to withhold 

nutrition and hydration. Th e surveyors found insuffi  cient 

documentation of advance directives from the patient and her 

authorized representative. Th e social worker familiar with the 

case did not know why the orders had been given and, further, 

the patient’s representative disagreed with the orders.

In another case, immediate jeopardy was not found when 

an outsider entered a facility by cutting through a window 

screen and sexually assaulted a resident who had a diagnosis of 

advanced dementia. Although the patient had suff ered actual, 

serious harm, the facility had no indication or warning prior 

to the incident and acted appropriately aft er the incident—

conducting a thorough investigation, calling the police, hiring 

a security service to patrol the grounds, and checking all doors 

and windows.

Plan of Correction—the Hospital’s Response to the 
Statement of Defi ciencies
Th e Plan of Correction (POC) is a detailed outline of a hospi-

tal’s plan for correcting defi ciencies. Th e goal is to produce a 

POC that is acceptable to CMS. What the surveyors and the 

RO expect in that regard will vary somewhat by region. Th e 

hospital also may seek to rebut the factual or legal fi ndings on 

which the 2567 is based.

A POC will include corrective actions made to date, 

outline the plan for the future, and, where appropriate, contain 

ongoing corrective actions. Th e POC should address problems 

at their core, and this may involve multiple solutions across 

several disciplines. Completion dates in the POC should be 

realistic, giving the hospital the leeway it needs to complete the 

corrective action within a time frame that is suffi  cient to avoid 

termination. By necessity, most completion dates will be very 

short in an immediate jeopardy situation. Th e POC should 

designate individuals (by title) and departments responsible 

for implementation, and describe the monitoring mechanisms 

the hospital will use to confi rm the corrective actions. 

Submitting a letter from the hospital along with the POC 

can be a good mechanism to provide a point-by-point refuta-

tion of any erroneous fi ndings, and to argue that citations 

should be removed or modifi ed. To the extent supported by 

the facts and the law, the hospital could make arguments such 

as: (1) some of the factual allegations included in the 2567 are 

erroneous, and therefore do not support a fi nding of a viola-

tion; (2) even if certain facts are true, they do not warrant a 

fi nding of immediate jeopardy or of a Condition-level viola-

tion; and (3) any immediate jeopardy was removed prior to the 

close of the survey.

The Resurvey
With Condition-level violations, if the POC submitted by the 

hospital is acceptable to the RO, the SA will conduct up to two 

Because these criteria are 
highly subjective, survey 
results are prone to variability 
depending on the survey 
team and the CMS region.
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resurveys during the 90-day termination track.25 Th e hospital 

should be prepared to present evidence of its corrective actions 

and monitoring results at the resurvey. If substantial noncom-

pliance at the Condition level remains, the RO either will 

continue the 90-day track or, if the violations involve only new 

Conditions, may sometimes restart the clock.

In immediate jeopardy cases, if the RO receives a “credible 

allegation” of compliance, the state surveyors will ordinarily 

revisit, and termination will be rescinded if no immediate jeop-

ardy and no Condition-level violations exist.26 If there are Condi-

tion-level violations remaining, but no immediate jeopardy, the 

RO oft en will convert the termination to a 90-day track.27 Under 

these circumstances, the state surveyors, if authorized by the RO, 

may conduct one or more additional revisits.

Resurveys (other than full surveys conducted aft er deemed 

status is lost) normally focus on the prior defi ciencies and 

corrective actions, but this may not always be the case. If 

additional violations are found, they will be cited. Th ese can 

be especially problematic if found during the fi nal survey 

prior to the proposed termination date. Once compliance with 

all Conditions of Participation is verifi ed during a resurvey, 

termination is rescinded.28 

Notice and Right to Appeal
CMS usually must give a hospital at least 15 days’ written 

notice prior to termination, and at the same time publish 

public notice in a newspaper in the hospital’s geographic area. 

For certain immediate jeopardy situations, however, the notice 

period can be two to four days.29 Th e hospital should try to get 

the RO to postpone notice as long as possible, given the real 

potential for reputational harm if notice is published. Some-

times, rescission of the termination track can be accomplished 

before notice is published. 

Th e decision to terminate a provider is an “initial deter-

mination” appealable to an administrative law judge (ALJ).30 

A hospital must fi le its appeal within 60 days.31 Th e issue of 

untimely fi ling oft en is raised by CMS and also can be raised 

independently by the ALJ. Although the ALJ may extend the 

deadline for good cause, an extension can be very diffi  cult for 

the hospital to obtain. Accordingly, all documentation sent to 

the hospital during a Medicare termination process should be 

closely scrutinized by legal counsel so the hospital does not 

forfeit any appeal rights. Th e next level of appeal is with the 

Department of Health and Human Services (HHS) Depart-

mental Appeals Board, and then the federal court system.32

Alternative Remedies
CMS sometimes contends that it cannot impose any remedy 

for hospital noncompliance other than termination. Th e Social 

Security Act and the regulations state, however, that CMS 

“may” terminate a provider agreement.33 Th e regulations also 

provide that CMS “may reopen” a termination decision within 

12 months of notice and make a revised determination.34 Th ere 

is nothing in the regulations precluding CMS from reconsid-

ering a decision to terminate, if a hospital makes a compelling 

case. Th at may be particularly true where the hospital has new 

information, there were errors or omissions regarding the facts, 

or patient safety objectives have been substantially achieved.

Depending on the circumstances, CMS also may agree to 

special measures such as on-site monitoring to assure safety 

and quality, extending the time of the termination track, or 

conducting additional resurveys. At times, the hospital may 

need to take more drastic measures to avoid termination, such 

as closing a hospital unit; discontinuing a service, treatment, 

or procedure; adopting high staffi  ng ratios; or replacing key 

personnel. 

Although CMS guidance documents can give the impres-

sion that only a certain number of surveys are permitted 

before termination must occur, in practice this is not always 

the case. In some situations, the ROs have put hospitals on and 

off  termination tracks for years.35 Th is is consistent with the 

regulations and decisions on appeal.36 

Th e willingness of CMS to work with a hospital to craft  an 

alternative remedy may depend on a variety of factors. Certainly 

the seriousness of any remaining violations, the good faith and 

credibility demonstrated by the hospital, and the importance of 

the hospital in the community may all play a role. 

Th e legal posture of the case also may have an eff ect. Th e 

hospital can seek an expedited hearing with the ALJ. Even 

though the appeal is not likely to be heard for at least a couple 

of months aft er appeal, the prospect of impending ALJ review 

may encourage CMS to be more fl exible. If supported by the facts 

and the law, the hospital also can attempt to obtain a temporary 

restraining order and/or a preliminary injunction in federal 

court. Th is can be a diffi  cult hurdle, because the government will 

argue that the federal courts lack jurisdiction before the HHS 

administrative appeals process is completed, and because of the 

deference traditionally accorded to CMS in termination actions.37 

Nevertheless, hospitals have sometimes prevailed in federal court 

actions, and a lawsuit can provide the opportunity for an alterna-

tive solution to be reached by the parties.

Conclusion
Hospitals need to take steps to ensure they comply with 

all of the requirements for participation in the Medicare 

program, including the hospital Conditions of Participation. 

Joint Commission and AOIA readiness is not enough. Th e 

hospital should designate a Medicare survey response team 

in advance. Th e team should have a working knowledge of 

the requirements for Medicare participation and understand 

how to handle a survey. If it appears that CMS may initiate a 

termination action, the hospital should expand the team to 

include in-house or outside legal counsel experienced with the 

Medicare survey and termination process.

A hospital client in the midst of termination will be faced 

with challenges on multiple fronts and may have to deal simul-

taneously with CMS, the state surveyors, Th e Joint Commis-

sion or AOIA, the press, potential lawsuits, personnel actions, 
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employee morale issues, eff ects on major contracts, and poten-

tial decreases in patient census and revenue. Th e best strategy 

oft en is a multi-pronged approach, utilizing a hospital Medicare 

survey team, public relations team, clinical care leadership, the 

governing body, upper-level management, and legal counsel. 

If the hospital does not take eff ective measures on all 

fronts, there is a risk of being caught in the vortex of a 

downward spiral, in which regulatory agencies, the media, 

accreditation bodies, and perhaps malpractice counsel each 

reinforce the negative actions taken by the others. Th e hospital 

must take immediate steps to address incidents when they 

happen, and to fi x what is wrong, while maintaining its public 

image and employee morale, limiting collateral damage, and 

ultimately avoiding termination—all while continuing to 

provide quality care. Th roughout, the hospital needs to 

maintain credibility and continue to foster positive relation-

ships with the regulatory authorities. 
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